Fishery Conservation and Management

§660.335 Limited entry permits—"Pro-
visional A” endorsement.

(@) A ‘“provisional A’ endorsement
entitles the holder to participate in the
limited entry fishery for all groundfish
species with the type(s) of limited
entry gear specified in the endorse-
ment, except for sablefish harvested
north of 36° N. lat. during times and
with gears for which a fixed gear sable-
fish endorsement is required. See
§660.336 for provisions regarding sable-
fish endorsement requirements.

(b) A “*provisional A’ endorsement is
not transferrable except as specified in
the PCGFMP.

(c) The holder of a “‘provisional A’
endorsement must comply with the re-
quirements set out in the PCGFMP at
14.3.2.4 in order for the permit to be up-
graded to an ““A’ permit.

(d) A *“provisional A’ endorsement
expires at the end of any of the three
consecutive 365-day periods (during the
3-year qualifying period) in which a
vessel’s landings do not meet the appli-
cable landing requirement or upon fail-
ure to renew the limited entry permit.
A ‘“‘provisional A” endorsement that
expires will not be reissued.

[61 FR 34572, July 2, 1996, as amended at 62
FR 34674, June 27, 1997]

§660.336 Limited entry permits—sable-
fish endorsement and tier assign-
ment.

(a) General. Participation in the lim-
ited entry fixed gear sablefish fishery
during the ‘“‘regular’ or “mop-up’ sea-
son described in §660.323 (a)(2)(iii) and
(iv) north of 36° N. lat., requires that an
owner of a vessel hold (by ownership or
otherwise) a limited entry permit, reg-
istered for use with that vessel, with a
longline or trap (or pot) endorsement
and a sablefish endorsement. During a
period when the limited entry sablefish
fishery is restricted to those limited
entry vessels with sablefish endorse-
ments, a vessel with a longline or pot
limited entry permit but without a sa-
blefish endorsement cannot be used to
harvest sablefish in the open access
fishery, even with open access gear.

(1) A sablefish endorsement with a
tier assignment will be affixed to the
permit and will remain valid when the
permit is transferred.
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(2) A sablefish endorsement and its
associated tier assignment are not sep-
arable from the limited entry permit,
and therefore may not be transferred
separately from the limited entry per-
mit.

(b) Endorsement and tier assignment
qualifying criteria. A sablefish endorse-
ment will be affixed to any limited
entry permit that meets the sablefish
endorsement qualifying criteria and for
which the owner submits a timely ap-
plication. Limited entry permits with
sablefish endorsements will be assigned
to one of three different cumulative
trip limit tiers, based on the qualifying
catch history of the permit.

(1) Permit catch history will be used
to determine whether a permit meets
the qualifying criteria for a fixed gear
sablefish endorsement and to deter-
mine the appropriate tier assignment
for endorsed permits. Permit catch his-
tory includes the catch history of the
vessel(s) that initially qualified for the
permit, and subsequent catch histories
accrued when the limited entry permit
or permit rights were associated with
other vessels. The catch history of a
permit also includes the catch of any
interim permit held by the current
owner of the permit during the appeal
of an initial NMFS decision to deny the
initial issuance of a limited entry per-
mit, but only if the appeal for which an
interim permit was issued was lost by
the appellant, and the owner’s current
permit was used by the owner in the
1995 limited entry sablefish fishery.
The catch history of an interim permit
where the full “A” permit was ulti-
mately granted will also be considered
part of the catch history of the “A”
permit. If the current permit is the re-
sult of the combination of multiple
permits, then for the combined permit
to qualify for an endorsement, at least
one of the permits that were combined
must have had sufficient sablefish his-
tory to qualify for an endorsement; or
the permit must qualify based on catch
occurring after it was combined, but
taken within the qualifying period. If
the current permit is the result of the
combination of multiple permits, the
combined catch histories of all of the
permits that were combined to create a
new permit before March 12, 1998, will
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be used in calculating the tier assign-
ment for the resultant permit, together
with any catch history (during the
qualifying period) of the resultant per-
mit. Only sablefish catch regulated by
this part that was taken with longline
or fish trap (or pot) gear will be consid-
ered for this endorsement. Sablefish
harvested illegally or landed illegally
will not be considered for this endorse-
ment.

(2) The sablefish endorsement quali-
fying criteria are: At least 16,000 Ib
(7,257.5 kg) round weight of sablefish
caught with longline or trap (or pot)
gear in one calendar year from 1984
through 1994. All catch must be sable-
fish managed under this part. Sablefish
taken in tribal set-aside fisheries does
not qualify.

(3) Only limited entry, fixed gear per-
mits with sablefish endorsements will
receive cumulative trip limit tier as-
signments. The qualifying criteria for
Tier 1 are: At least 898,000 Ib (406,794
kg) cumulative round weight of sable-
fish caught with longline or trap (or
pot) gear over the years 1984 through
1994. The qualifying criteria for Tier 2
are: At least 380,000 Ib (172,365 kg), but
no more than 897,999 Ib (406,793 kg) cu-
mulative round weight of sablefish
caught with longline or trap (or pot)
gear over the years 1984 through 1994.
Fixed gear permits with less than
380,000 Ib (172,365 kg) cumulative round
weight of sablefish caught with
longline or trap (or pot) gear over the
years 1984 through 1994 qualify for Tier
3. All catch must be sablefish managed
under this part. Sablefish taken in
tribal set aside fisheries does not qual-
ify.

(c) Issuance process for sablefish en-
dorsements. (1) The SFD has notified
each limited entry, fixed gear permit
holder, by letter of qualification sta-
tus, whether Pacific States Marine
Fisheries Commission’s Pacific Fish-
eries Information Network (PacFIN)
records indicate that his or her permit
qualifies for a sablefish endorsement. A
person who has been notified by the
SFD, by letter of qualification status,
that his or her permit qualifies for a
sablefish endorsement will be issued a
revised limited entry permit with a sa-
blefish endorsement if, by November 30,
1998, that person returns to the SFD
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the endorsement application and pays
the one-time processing fee. No new ap-
plications for sablefish endorsements
will be accepted after November 30,
1998.

(2) If the permit owner receives a let-
ter of qualification status from the
FMD indicating that PacFIN records
do not show that his or her permit
qualifies for a sablefish endorsement
and if the permit owner believes that
there is sufficient evidence to show
that his or her permit does qualify for
an endorsement, that permit holder
must submit information to the FMD
to demonstrate that the permit does
qualify for a sablefish endorsement
within 30 days of the issuance of the
FMD’s letter of qualification status.
Section 660.333(d) sets out the relevant
evidentiary standards and burden of
proof.

(3) After review of the evidence sub-
mitted under §660.336(c)(2), and any ad-
ditional information the FMD finds to
be relevant, the FMD will notify a per-
mit owner if the permit qualifies for a
sablefish endorsement. A person whose
permit qualifies will be issued a revised
limited entry permit with a sablefish
endorsement upon payment of the one-
time processing fee.

(4) After review of the evidence sub-
mitted under §660.336(c)(2), and any ad-
ditional information the FMD finds to
be relevant, the FMD will notify a per-
mit owner of his determination that
the permit does not qualify for a sable-
fish endorsement.

(5) If permit holder wishes to file an
appeal of the determination under
§660.336(c)(4), the appeal must be filed
with the Regional Administrator with-
in 30 days of the issuance of the letter
(at §660.336(c)(4)). The appeal must be
in writing and must allege facts or cir-
cumstances, and include credible evi-
dence, demonstrating why the permit
(or interim permit) qualifies for the sa-
blefish endorsement. The appeal of a
denial of a sablefish endorsement will
not be referred to the Council for a rec-
ommendation under §660.340(e).

(6) Absent good cause for further
delay, the Regional Administrator will
issue a written decision on the appeal
within 45 days of receipt of the appeal.
The Regional Administrator’s decision
is the final administrative decision of
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the Department of Commerce as of the
date of the decision.

(d) Issuance process for tier assign-
ments. (1) The SFD will notify each
owner of a limited entry permit with a
sablefish endorsement, by letter of
qualification status, of the tier assign-
ment for which his or her permit quali-
fies, as indicated by PacFIN records.
The SFD will also send to the permit
owner a tier assignment certificate.

(2) If a permit owner believes there is
sufficient evidence to show that his or
her permit qualifies for a different tier
than that listed in the letter of quali-
fication status, that permit owner
must, within 30 days of the issuance of
the SFD’s letter of qualification sta-
tus, submit information to the SFD to
demonstrate that the permit qualifies
for a different tier. Section 660.333(d)
sets out the relevant evidentiary
standards and burden of proof.

(3) After review of the evidence sub-
mitted under paragraph (d)(2) of this
section, and any additional informa-
tion the SFD finds to be relevant, the
SFD will issue a letter of determina-
tion notifying a permit owner of
whether the evidence submitted is suf-
ficient to alter the initial tier assign-
ment. If the SFD determines the per-
mit qualifies for a different tier, the
permit owner will be issued a revised
tier assignment certificate once the
initial certificate is returned to the
SFD for processing.

(4) If a permit owner chooses to file
an appeal of the determination under
paragraph (d)(3) of this section, the ap-
peal must be filed with the Regional
Administrator within 30 days of the
issuance of the letter of determination
(at paragraph (d)(3) of this section).
The appeal must be in writing and
must allege facts or circumstances, and
include credible evidence demonstrat-
ing why the permit qualifies for a dif-
ferent tier assignment. The appeal of a
denial of an application for a different
tier assignment will not be referred to
the Council for a recommendation
under §660.340(e).

(5) Absent good cause for further
delay, the Regional Administrator will
issue a written decision on the appeal
within 30 days of receipt of the appeal.
The Regional Administrator’s decision
is the final administrative decision of
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the Department of Commerce as of the
date of the decision.

(e) Tier assignment certificates. For the
1998 season only, permit holders with
sablefish endorsements will be issued
certificates of tier assignment that are
to be kept with and are considered part
of their limited entry permits. When
limited entry permit holders renew
their permits for 1999, tier assignments
for those limited entry permit holders
with sablefish endorsements will be in-
dicated directly on the limited entry
permit.

[62 FR 34674, June 27, 1997, as amended at 63
FR 38114, July 15, 1998]

§660.337 Limited entry permits—‘des-
ignated species B” endorsement.

(a) Issuance criteria—(1) General. Des-
ignated species means Pacific whiting,
jack mackerel north of 39° N. lat., and
shortbelly rockfish. Bycatch allow-
ances in fisheries for these species will
be established using the procedures
specified for incidental allowances in
joint venture and foreign fisheries in
the PCGFMP.

(2) Catch limit. On or about October 1
of each year, the FMD will determine
the commitment of persons with lim-
ited entry permits with “A’ gear en-
dorsements (the “‘limited entry fleet”)
to harvest each designated species for
delivery to domestic processors during
the coming year. ‘“Commitment”
means a permit holder’s contract or
agreement with a specific domestic
processor to deliver an estimated
amount of the designated species. The
‘‘designated species B’ endorsement
catch limit is the harvest guideline or
quota for the designated species minus
the commitment of the limited entry
fleet. If the commitment is less than
DAP and the harvest guideline or
quota for the species, ‘‘designated spe-
cies B’ endorsements valid for delivery
to domestic processors will be issued in
numbers necessary to reach but not ex-
ceed the harvest guideline or quota.
“Designated species B’ endorsements
also may be issued for delivery to for-
eign processors of designated species
for which a JVP is established. If, at
any time during the fishing year, the
FMD determines that any part of the
limited entry fleet commitment will
not be taken, the Regional Director
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